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Appeal No: V2/21-24/EAZRA L2000

T

:: ORDER-IN-APPEAL::

The Deputy Commissioner, erstwhile Central Excise Division,
Gandhidham has filed Appeal Nos. V2/21-24/EA2/RAJ/2009 on behalf of the
Commissioner, erstwhile Central Excise, Rajkot (hereinafter referred to as
“Appellant Department”) in pursuance of the direction and authorization issued
under sub-section(2) of Section 35E of the Central Excise Act,1944 (hereinafter
referred to as ‘Act’) against Refund Orders mentioned below (hereinafter
referred to as ‘impugned order’) passed by the Deputy Commissioner, erstwhile
Central Excise Division, Gandhidham (hereinafter referred to as “refund
sanctioning authority”) :

Sl. | Appeal Refund  Order | Period Refund claim
No. | Nos. No. & Date amount
(in Rs.)
1 2. 3. 4, 5.
1. | V2/21-24/ | 8/08-09 dated | December, 2008 7,56,936/-
EA2/2009 | 17.4.2009
2. 53/08-09 dated | January, 2009 10,43,465/-
1.5.2009 ;
3. 58#j08-09 dated | February,2009 22,56,413/-
1.5.2009
4. 66/08-09 dated | March, 2009 27,75,306/-
| 12.5.2009

1.1 Since issues involved in above mentioned appeals are common, | take up
all appeals together for decision vide this common order.

2. The facts of the case, in brief, are that the Respondent was engaged in
the manufacture of excisable goods falling under Chapter No. 84 and 85 of the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AACCG4003AXMO001. The Respondent was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
notification was subsequently amended vide Notification No. 16/2008-CE dated
27.03.2008 and Notification Me. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing

~af refund ranging from 15% to 75% depending upon the commodity.
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2.1 The Respondent had filed refund applications for the period as
mentioned in column No. 4 of Table above for refund of Central Excise Duty,
Education Cess and Secondary and Higher Education Cess paid from PLA as
detailed in column No. 5 of Table above in terms of notification supra on
clearance of finished goods manufactured by them. The refund applications
were processed and sanctioned by the refund sanctioning authority vide the

impugned orders mentioned at column No. 3 of Table above.

3. The above refund orders were reviewed by the Appellant Department

and appeals have been filed on the grounds that,
(i) The impugned order to the extent of granting refund on Fully
Automatic Washing Machines, Electric Motors (other than 45W & 125W)
and parts of Washing Machine, which were added/manufactured after
cut-off date of 31.12.2005 is not correct, legal and proper. Though the
unit stated commercial production on 29.12.2005 but the manufacture
of said products has not taken place before the cut-off date of
31.12.2005. As per the Board’s clarification dated 10.07.2008, the unit
would be eligible for the benefit of Notification for the plant and
machinery used for manufacture which has remained the same. The
adjudicating authority has failed to observe that the plant and
machinery used for manufacture of products namely (i) Fully Automatic
Washing Machines, (ii) Electric Motors (other than 45W & 125W) and (iii)
parts of Washing Machine were never used before 31.12.2005. Hence,

these products are not eligible for exemption under said notification.

(ii)  The exemption under the said Notification No. 39/2001-CE dated
31.7.2001 is from payment of Central Excise duty only. The notification
explicitly states that the exemption is from duties ‘leviable.... under
any of the said Acts. Education Cess and Secondary & Higher Education
Cess are levied by the Government under Section 91 of the Finance Act,
2004 and Section 136 of the Finance Act, 2007, respectively, and not
under any of the three Acts mentioned in the notification. While issuing
notification No. 39/2001-CE, the Government has not made any
reference to any of the legal provisions/enactments under which
Education Cess or Secondary & Higher Education Cess is levied. As such,
the exemption under Motification Mo. 39/2001-CE does not cover the
levies under Section 91 of the Finance Act, 2004 and Section 136 of the
Finance Act, 2007. Further, exemption from basic excise duty would not

mean exemption from Education cess also. If the Government had
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intention to grant exemption from payment of Education cess, the
exemption from these levies has to be specifically granted as in the case
of notification no. 42/2001-CE (NT).

(iii) For grant of any exemption, the Government has to issue an
appropriate exemption notification in exercise of powers conferred
under Section 5A of the Central Excise Act, 1944, granting exemption
from payment of Education Cess and Secondary & Higher Education Cess
leviable under section 91 of the Finance Act, 2004 and section 136 of the
Finance Act, 2007, respectively. In the absence of any such exemption
notification, the exemption from payment of the two types of cess
cannot be presumed merely because the source of powers to grant
exemption is common in respect of Central Excise duties and
Education/Secondary & Higher Education Cess. Mere conferment of
power on the Government to grant exemption from payment of more
than one levy cannot mean that grant of exemption from payment of
one levy would also mean exemption from other levies. For any
exemption to be available, the same has to be specifically granted by
the Government.

4, The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon’ble Supreme Court. The said appeals were retrieved from callbook in
view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme
Court and have been taken up for disposal.

5. Hearing in the matter was scheduled in virtual mode through video
conferencing on 15.9.2021, 30.9.2021 and 8.10.2021, which was communicated
to the Respondent by Speed Post at the address mentioned in impugned orders.
However, no consent was received from the Respondent nor any request for
adjournment was received. |, therefore, take up the appeals for decision on
merits on the basis of available records and grounds raised in Appeal
Memorandum.

6. | have carefully gone through the facts of the case, impugned orders and
grounds raised by the Appellant Department in appeal memorandum. The issues

to be decided in the present appeals are whether,
the impugned orders sanctioning refund on finished goods

4%‘5?)\% ufactured / added by the Respondent after cut-off date of
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31.12.2005 are correct, legal and proper or not ?

(ii) the impugned orders sanctioning refund of Education Cess and
Secondary & Higher Education Cess under the provisions of the
Notification No. 39/2001-CE dated 31.07.2001, as amended are
correct, legal and proper or not ?

7. On perusal of the records, | find that the Respondent was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification
No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. The
Respondent had filed refund applications for refund of Central Excise Duty,
Education Cess and S.H.E. Cess paid from PLA on clearance of finished goods
manufactured by them, which were sanctioned by the refund sanctioning

authority.

7.1 The Appellant Department has contended that the refund sanctioning
authority erred in sanctioning refund on Fully Automatic Washing Machines,
Electric Motors (other than 45W & 125W) and parts of Washing Machine, as the
same were manufactured after cut-off date of 31.12.2005. It has been further
contended that though the unit stated commercial production on 29.12.2005
but the manufacture of said products has not taken place before the cut-off
date of 31.12.2005 and hence, the said products were not eligible for

exemption under said notification.

8. As recorded in the impugned orders, the unit of the Respondent was a
new industrial unit set up with original value of investment of Rs.
22,02,28,340/- in plant and machinery and that commercial production was
commenced on 29.12.2005. These facts are not under dispute.

8.1 | find it pertinent to examine the findings of the refund sanctioning
authority, which are reproduced as under:

“In the instant case, the Assessee vide their letter/undertaking enclosing
therein a copy of certificate issued by the Chartered Engineer dated
12.03.2009, has stated and confirmed that all the items introduced / added till
date were manufactured from the plant and machinery installed on or before
31.12.2005 in their factory. Hence, the products namely (i) Fully Automatic
Washing Machines (CETSH 84501100), (ii) Electric Motors [(other than
45W & 125W) CETSH 85011019 / 85015190)} and (iii) parts of Washing
Machine (CETSH 84509090), added/manufactured after 31.12.2005 were /
have been manufactured from the plant & machinery installed up to the cut-
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off date i.e. 31.12.2005 but the production of these items were started after
31.12.2005. The claimant has also given declaration for the month under

consideration that they have not increased production capacity or added any
new product.

It has been clarified vide Board’s letter F. No. 110/21/2006-CX-3 dated
10.07.2008, in Point No.l that where a unit introduces a new product by
installing fresh plant, machinery or capital goods after the cut-off date, ‘in
such a situation, exemption would not be available to this new product. The
said new product would be cleared on payment of duty, as applicable and
separate records would be required to be maintained to distinguish production
of these products from the products which are eligible for exemption. Further,
in another situation where unit starts producing some products (after the cut-
off date) using the plant and machinery installed up to the cut-off date and
without any addition to the plant and machinery, the unit would be eligible
for the benefit of Notification No.39/2001-CE dated 31.07.2001 as amended,
because the plant are used for manufacture has remained the same.
Accordingly the clarification given by TRU Vide letter 332/07/2006-TRU
dated 25.04.2006 on subject point has been modified vide said letter dated
10.07.2008. Thus, the products/waste and scrap added/manufactured/cleared,
if any, after 31.12.2005 using the plant and machinery installed up to the cut-
off date (i.e.31.12.2005) and without any addition to the plant and machinery

are eligible for the benefit of notification No 39/2001-CE Dated 31.07.2001
as amended.

In view of the facts and circumstances as discussed above, the

products namely (i) Fully Automatic Washing Machines (CETSH 84501100),

(ii) Electric Motors [(other than 45W & 125W) CETSH 85011019 /

85015190)] and (iii) parts of Washing Machine (CETSH 84509090), are

eligible for the benefit of Notification No.39/2001-CE dated 31.07.2001 as

amended, in light of the clarifications given by the TRU and

information/declaration furnished by the said Assessee.”
8.2 In light of the above findings of the refund sanctioning authority, it is
evident that the goods in question were manufactured from the plant &
machinery installed up to the cut-off date i.e. 31.12.2005 but the production of
said goods was started after 31.12.2005. These facts are not under dispute. |
find that if the manufacturing of goods commenced after 31.12.2005 but the
same were manufactured out of plant and machinery installed prior to cut off
date of 31.12.2005, then in that case, such goods are eligible for benefit of
said notification. | find that the Board has issued clarification on this issue vide
letter F.No. 119/21/2006-CX.3 dated 10-7-2008. The relevant portion is
reproduced as under:

“Point No 1. Whether the benefit of exemption would be available to

goods/products that unit starts manufacturing after the cut off date for the

commencement of commercial production i.e. 31-12-2005.
Comments : There would be two situations. First is that where a unit

introduces a new product by installing fresh plant, machinery or capital goods

ut off date in such a situation, exemption would not be available to

uct. The said product would be cleared on payment of duty, as
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applicable, and separate records would be required to be maintained to
distinguished production of these products from the products which are

eligible for exemption.

The other situation is the one where a unit starts producing some products
(after the cut-off date) using the plant and machinery installed upto the cut off
date and without any addition to the plant and machinery. For example, in
case of plastic moulded products a unit may commence the production of
different products simply by changing the mould and dies in that case the unit
would be eligible for the benefit of Notification because the plant and
machinery used for manufacture has remained the same. In this connection, it
is further clarified that for the purpose of computing the original value of
plant and machinery, the value of plant and machinery installed on the date of

commencement of commercial production only shall be considered.”

8.3 | rely on the Order passed by the Hon’ble CESTAT, Ahmedabad in the
case of Bharat Foods Co-Op. Ltd Vs. C.C.E., C. (Adj.), Kutch reported as 2016
(341) E.L.T. 267 (Tri. - Ahmd.), wherein it has been held that,
7. We have considered the rival submissions and perused the records. The
short point needs to be addressed is as to whether the appellant are eligible to
the benefit of Notification No. 39/2001-C.E., dated 31-7-2001, in respect of
*Acid Oil’ manufactured after the cut off date, that is, 31-12-2005. Initially,
while rejecting the refund claim on “Acid Oil’, the adjudicating authority
observed that the same was manufactured after the cut off date, hence, not
eligible. The Id. Commissioner (Appeals), however, had observed that the
appellant had failed to submit evidences that the ‘Acid Oil’ was manufactured
out of the same plant and machinery that were installed in their premises
before the cut off date. We find that with regard to the objection that ‘Acid
Oil’ being manufactured after the cut off date, hence not eligible to the
benefit of notification, is no more res integra, in view of the decisions of this
Tribunal in the aforesaid cases and also as clarified in the CB.E. & C.
Circular dated 10-7-2008. The only fact that needs to be examined for
extending the benefit Notification No. 39/2001-C.E., dated 31-7-2001, to the
product ‘Acid Oil’ is, whether it was manufactured using the same plant and
machinery installed prior to 31-12-2005. From the record, we find that a
categorical submission has been advanced by the appellant before the Id.
Commissioner (Appeals), and evidences of installation of plant and
machinery prior to 31-12-2005, capable to manufacture *Acid Oil’ were
produced and also before us a categorical submission has been advanced by
Advocate for the appellant that the Acid Oil had been manufactured,
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without addition of any plant and machinery to the existing line of
manufacture of goods, after the cut off date 31-12-2005. The observation of
the Id. Commissioner (Appeals), on the other hand rests on conjectures and
surmises. In these circumstances, we are of the opinion that the appellant had
since complied with all the conditions of the notification in respect of the

product Acid Oil, hence, eligible to the benefit of Notification No. 39/2001-
C.E., dated 31-7-2001. '

8.4 | also rely on the Order passed by the Hon'ble CESTAT, Ahmedabad in
the case of Commissioner Of Central Excise, Rajkot Vs Meena Agency Pvt. Ltd.
reported as 2010 (249) E.L.T. 114 (Tri. - Ahmd.), wherein it has been held that,

“There is no dispute that the machineries were installed and commercial
production had started therefore, we are left with the only issue that as to
whether the manufactured products of the disputed goods subsequent to 31-
12-2005 would make them ineligible for the duty paid in terms of the
Notification. For this purpose, clarification issued by the Board have been
considered by the Commissioner rightly. Even though we are aware of the
fact that Tribunal is not bound by the clarification issued by the Board, we
find that in this case clarification issued by the Board is elaborate and
expands the scope of Notification and makes intention clear. Basically what
emerges from the clarification is that the purpose of the clarification is to
ensure that plant and machinery is installed within the duty date, commercial
production started and the value of the plant and machinery is as per the
requirement of the Notification. The intention behind the Notification is to
encourage investment and industrial growth in Kutchh area of Gujarat State
and this development should take place within a particular date. Thus going
by the intention behind the Notification read with clarification issued by the
Board, we find that in this case, except for the fact that these two products
produced were at a later date, all other conditions have been fulfilled. What is
required to be considered is whether the products have been produced by
using the same plant and machinery. We find that the appellants have fulfilled
all the conditions of the Notification. Therefore, we do not find any merit in

the appeal filed by the Revenue and accordingly reject the same.”

8.5 In view of the discussion made above, | hold that the Respondent was
eligible for the benefit of said notification in respect of duty paid on Fully

Automatic Washing Machines, Electric Motors (other than 45W & 125W) and
ing Machine. The refund sanctioning authority had correctly
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to that extent.

9. As regards the second issue, | find that the refund sanctioning authority
had sanctioned refund of Central Excise duty, Education Cess and Secondary &
Higher Education Cess under Notification No. 39/2001-CE dated 31.7.2001, as
amended. The Appellant Department has contended that the exemption under
the said notification is from payment of Central Excise duty only. Education
Cess and Secondary & Higher Education Cess were levied by the Government
under Section 91 of the Finance Act, 2004 and Section 136 of the Finance Act,
2007, respectively. While issuing Notification No. 39/2001-CE, the Government
had not made any reference to any of the legal provisions/enactments under
which Education Cess or Secondary & Higher Education Cess were levied. As
such, the exemption under notification No. 39/2001-CE did not cover the levies
under Section 91 of the Finance Act, 2004 and Section 136 of the Finance Act,
2007. Further, exemption from basic excise duty would not mean exemption
from Education cess also. If the Government had intention to grant exemption
from payment of Education cess, exemption from these levies would have been
specifically granted.

9.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon’ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (SC), wherein it has been held that,
“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section SA of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
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and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has
been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra). ™

9.2 By respectfully following the above judgement, | hold that the
Respondent is not eligible for refund of Education Cess and Secondary & Higher
Education Cess. |, therefore set aside the impugned orders to that extent. The

Respondent is required to deposit erroneously sanctioned Education Cess and
Secondary & Higher Education Cess.

10. In view of the discussions made above, | partially allow the appeals filed
by the Appellant Department and set aside the impugned orders to the extent
of sanction of Education Cess and Secondary & Higher Education Cess. The
remaining impugned orders are upheld.

1. sfterral grer ast & 7 adter 1 Faerr s 0 adE 5 FEramar g
11. The appeals filed by the Appellant are disposed off as above.

Mp

ILESH KUMAR)
Commissioner (Appeals)

V)
By R.P.A.D. r

To,

M/s Gran Electronics Pvt Ltd
Survey No. 113,

Varsamedi, Taluka : Anjar,
District : Kutch.
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